DMR Massachusetts Regulations.  

The core regulations regarding restraint practices can be found in Chapter 5, in subsection 5.11.  This includes a prohibition of the use of seclusion in the DMR system <115 CMR 5.11 (1) Seclusion>, and a prohibition on the use of mechanical restraints in the community absent a waiver <115 CMR 5.11 (6) (b) 2.>.  

It is useful to review parts of Chapter 2, as well, particularly for definitions of terms relevant to restraint, such as: 

1. “Head of provider;” “Authorized Physician” and “Authorized staff person” classes of persons eligible in 115 CMR 5.11 (6) (c) to sign an initial order for restraint. 

2. “Emergency restraint” which gives more clarity to the boundaries for what qualifies as a mechanical, physical or chemical restraint. 

3. “Hold or holding” defining a limitation of movement involving physical bodily contact or mechanical device falling outside of restraint.  Should be used in conjunction with a review of 115 CMR 5.14 (4) (a) which creates a boundary for when such holding is an emergency restraint or a limitation of movement as treatment in a behavior modification plan.  

4. “Limitation of Movement” requiring that any form of limitation of movement must fit into one of five categories. 

I should caution you that some of these regulations have internally inconsistent references, which we are engaged in correcting in the near future,  but don’t get lost in the cross citations, focus on the content.

http://www.mass.gov/?pageID=eohhs2terminal&L=4&L0=Home&L1=Government&L2=Laws%2c+Regulations+and+Policies&L3=Department+of+Mental+Retardation+Statutes%2c+Regulations+and+Policies&sid=Eeohhs2&b=terminalcontent&f=dmr_g_regs&csid=Eeohhs2
The relevant statute on restraints is on the link at MGL Chapter 123 B Section 8, as follows:

http://www.mass.gov/legis/laws/mgl/gl-123b-toc.htm
There is also a guideline under which all programs that teach staff proper considerations, practices and restraint techniques, must comply.  I don’t have this electronically, but will mail it to you.  There is a committee established by the Commissioner that has reviewed all curriculum to ensure compliance with these guidelines.  The guideline devotes significant attention on de-escalation and crisis prevention.  I will also mail you the policy from the Secretariat regarding positions and techniques that are banned in all human services programs.  

The prone restraint is not among the banned holds, but the agency is working hard to reduce reliance on such holds.  The Department has nine years of statewide restraint data on two different systems (one on an Access database from 7/1/99 to 6/30/06 (with some crossover to the next database) and the HCSIS restraint database, from 3/1/06 to the present.  For most of this time it includes data on the position of hold which helps identify where certain holds are being used.  The limitation is that if the holding has a treatment purpose and is part of a behavior plan it is not reported to central office on any database.

The Department also has a practice of publishing an internal report of persons with ten or more restraints per quarter.  This includes the quantified and qualitative information about those person’s experiences.  The Department believes this has helped identify persons needing more attention.  This has led to a significant reduction statewide in the number of restraints experienced per person.  We actively use the database to manage the system and intervene where excessive or unusual practices appear.

Positive Behavior Support

There has been some work to improve the consistency of practices in this area, but the regulations (found above in Chapter 5, at 115 CMR 5.14) provide the sole statewide guidance on these practices.  These regulations currently continue to authorize the use of aversive techniques where absolutely necessary.  They divide all interventions into three levels, according to the likely risk of harm to the individual <115 CMR 5.14 (3)>.  The most intrusive or likely to cause physical or emotional harm among these, are typically reviewed by a court under a substituted judgment standard <115 CMR 5.14 (4) (e)>.  There is a clear requirement that the least restrictive or intrusive of all potentially effective interventions be used.  The regulations require a review of both the provider’s Human Rights Committee and Peer Review Committee whenever there is any form of aversive features to the plan, prior to its implementation.  All Level II and III plans are also to be reviewed by a physician or qualified physician’s assistant working under the supervision of a physician.  

Please feel free to contact me if you need further clarification or more information.  I will put the hard copies I noted above in the mail tomorrow morning.

