MAINE 

I have attached a copy of our state regulation 14-197 Chapter 5. It is also on our Maine Secretary of State’s web site under Department of Health and Human Services regulations.  Maine has a well developed system for the categorization and then review and oversight of various types of interventions. We have had some version or another of this regulation for about twenty years. The regulation has separate sections that govern both emergency interventions (mainly, chemical restraints) and behavioral interventions. 

A quick overview of our system: Maine has a law pertaining to the rights of persons with mental retardation and autism (34-B M.R.S.A. §5605). Sections 13 and 14 of that law govern the use of restraints. The law draws a distinction between behavioral treatment and behavioral management. Behavioral management typically occurs when a program of behavioral treatment has been used for a long time and the target behavior is significantly diminished, but the person’s person centered planning team no long believes that the target behavior can be eliminated completely. Then we allow management programs. 

The regulation divides aversive behavior modification/management techniques into three categories: mild, moderate, and severe. The amount of review and required due process varies according to the severity of the program. The hallmark of the review process is a statutorily mandated regional three person review committee, consisting of one advocate, one member of the Consumer Advisory Board (which is a creature of state statute and federal consent decree), and one representative of the department. 
The provider who seeks to use a severely intrusive program must present the program to the three person committee. The members of the review team must be unanimous in their approval of the plan. Plans are generally approved for 90 days, after which the provider comes before the review committee again to explain progress, if any, and answer any questions of committee members. 

One anomaly of our system that no one has ever really been able to explain adequately why it is that there is a large variation in the numbers of severely aversive plans in various regions of the state. The north of Maine tends to have relatively few, and the south has many. This may be a function of the placement of people out of Pineland, our institution, when it was closed in the mid 1990’s. Pineland was in the southern part of the state and most of our general population is in the southern part of the state and so it probably makes sense that most of the plans are in the south. There are three or four times the number of severely intrusive plans, south to north. (30-40 vs. 10 or so; these are very rough numbers off the top of my head).  

One unfortunate aspect of our regulation is that it defines “Chemical restraint” as the use of a medication that “immobilizes” a person. We have found that that definition casts too small a net of review. Few medications actually “immobilize” the person. There is consensus that the language needs to be changed but the regulatory change has not been made yet. 

Our state statute also requires the review of “safety” devices. The major purpose of this is to try to make sure that behavior modification is not going on under the guise of “safety”. Right now the three person committee reviews all safety devices, but we are in the process of creating a new regulation (a draft of which is also attached; I expect that we will have hearings on this version this fall) pertaining to safety devices that allows the regional advocate to review most safety devices, with the mandated review by the three person committee only of the most intrusive of them, and the possibility of appeal to the three person committee by any person who is concerned enough about the use of safety device in a particular situation to trigger additional review. 

The people on the three person committees and other interested people try to meet about every 90 days for a morning, to go over situations and review interpretations that have been made by the committees. The overall goal of these meetings is to try to reach some semblance of consistency across the state. It is has been our experience that the issue of restraints is one that leads to disparate opinions and interpretations, often depending upon the history and experience that the person doing the interpreting brings to the table. Maine being Maine we have all managed to remain cordial with one another but the discussions at times do become heated and full, absolute consensus tends to be somewhat rare. 

