
IN THE CIRCUIT COURT OF KANAWHA COUNTY, WEST VIRGINIA
SHAWN SHUMBERA, on

behalf of a class of individuals

similarly situated,

Plaintiffs,

v.
CIVIL ACTION NO. _________________

MARTHA WALKER, in her capacity as

Secretary, West Virginia Department of

Health and Human Resources,

Defendant.


INTRODUCTION
1. This is an action for injunctive and declaratory relief to secure procedural and substantive rights guaranteed by the article III, section 10 of the West Virginia Constitution.  The defendant has a pattern and practice of denying recipients and applicants to the Medicaid MR/DD Waiver Program due process by (1) failing to follow written policy concerning eligibility for the Program; (2) ignoring precedent set by court decisions concerning Defendant’s improper eligibility determinations; (3) failing to provide an impartial decision maker to consider appeals of denials and other adverse decisions; and (4) making eligibility determinations based on standards that are not articulated or ascertainable.  In addition, the Defendant discriminates against recipient and applicants that suffer from a mental illness.  Since the Defendant implemented policy changes in 2004, every appeal of an improper denial filed in Kanawha County has been overturned by the Circuit Court of Kanawha County.  The Plaintiff brings this action to enjoin the Defendant from continuing to deny Program recipients and applicants due process and to prevent further unlawful discrimination.


THE PARTIES
2. The named Plaintiff, Shawn Shumbera, is a twenty-seven year-old individual with mental retardation.  Shumbera is a Medley class member, pursuant to the consent decree entered in Medley, et al. v. Ginsberg, et al., Civil Action No. 78-CV-2099 (S.D.W. Va. Oct. 8, 1981).  

3. Mr. Shumbera this action on his own behalf and on behalf of all other similarly situated individuals, pursuant to West Virginia Rules of Civil Procedure, Rule 23.  The class consists of all applicants and recipients of the Medicaid MR/DD Waiver Program in West Virginia.  The requirements of Rule 23 are satisfied as follows:

(a)
The class is so numerous joinder of all members is impracticable;

(b) 
There are questions of law and fact common to all members of the class;

(c) 
The named Plaintiff’s claims are typical of those of the class as a whole;

(d) 
The Plaintiff has displayed an interest in vindicating the rights of the class members, will fairly and adequately protect and represent the interests of the class, and is represented by skillful and knowledgeable counsel.  The relief sought by the named Plaintiff will inure to the benefit of the class generally.

(e) 
The Defendant has acted or refused to act on grounds generally applicable to the entire class, thereby making final injunctive and declaratory relief appropriate for the class as a whole.

4. The Defendant, Martha Walker, is the Secretary for DHHR, and is responsible for administering all or part of the MR/DD Waiver program.


STATEMENT OF FACTS
West Virginia Medicaid MR/DD Waiver Program
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The West Virginia Medicaid MR/DD Waiver Program (“MR/DD Waiver”) is designed to provide in-home and community services to individuals with mental retardation or developmental disabilities as an alternative to institutionalization.

5. (a) 
To be eligible for MR/DD Waiver benefits, applicants/recipients must have a  diagnosis of either (1) mental retardation or (2) a related condition that constitutes a severe and chronic disability.

(b) 
A related condition is defined as any condition, other than mental illness, that is related to a mental or physical disability and limits three of the following major life activities: 

(1) 
Self‑Care;

(2) 
Learning (functional academics);

(3) 
Mobility;

(4)  
Capacity for Independent Living (home living, social skills, health, and safety, community use, leisure);

(5) 
Receptive and/or Expressive Language;

(6) 
Self‑Direction

West Virginia MR/DD Waiver Manual, Chapter I, Section § I.C.

6. BMS.  The Bureau of Medical Services (“BMS”), a division of DHHR administers the MR/DD Waiver Program.  Once eligibility is determined, recipients are subjected to annual reviews to ensure continued eligibility.

7. State Board of Review.  When BMS denies an applicant or a recipient, the denial is appealable to the Office of Inspector General, State Board of Review – a division of DHHR –  which is to act as an impartial decision maker in reviewing the denial.

8. Lack of Impartial Decision Maker.  The Office of Inspector General, State Board of Review appears to lack the constitutionally-required impartiality to hear appeals of denials to the MR/DD program.  Specifically, the State Board of Review simply upholds the agency’s denials by failing to apply the standards for eligibility outlined in the policy and ignoring the totality of the probative evidence presented on behalf of the applicant or recipient.  The Plaintiffs have a property right in the benefits at issue protected by the Article III § 10 of the West Virginia Constitution which includes the right to a fair hearing before an impartial hearing officer without impingement from his/her employer, the DHHR.  See State ex rel. K.M. v. West Va. Dept. of Health & Human Res., 212 W. Va. 783, 798-99, 575 S.E.2d 393, 408-09 (2002).  The failure to have a neutral and impartial decision maker denies due process and voids the process.  See generally State ex re. Shrewsbury v. Poteet, 157 W. Va.540, 547, 202 S.E.2d 628, 632 (1974).  Although the State Board holds bi-annual meetings with the eight-person hearing panel, the panel is not updated on the precedent and rulings of the circuit court.

9. Techniques Employed to Unlawfully Deny Benefits.  The Defendant violates the due process rights of the class members in the following manner:

(a) 
Using eligibility standards not included in the State policy.  Specifically, the Defendant routinely:

(i) 
Denies that Medley class members have adequately documented their diagnosis of mental retardation, when the Defendant is well aware that all individuals certified as Medley class members have been diagnosed with mental retardation during the developmental period;

(ii) 
Requires that applicant/recipients demonstrate they require/receive twenty‑four hour, direct, eyes-on supervision when no such requirement is stated in State policy; and (iii) 
Disqualify individuals from the program who are otherwise eligible because the individual has been diagnosed with a mental illness, when there is no such disqualification in policy.

(b) 
Using hearing officers that simply rubber stamp Department decisions.  Specifically, Defendant’s  hearing officers routinely:

(i) 
Accept testimony of a Department consultant despite the consultant having never evaluated the applicant/recipient; and

(ii) 
Ignore circuit court decisions concluding that Defendant’s interpretation and application of eligibility criteria are inconsistent with the law.

10. Uniform Reversal.  Of the denials upheld by the State Board of Review that have been appealed to the Circuit Court of Kanawha County, every decision of the State Board of Review has been reversed.  The appellate (circuit) court has consistently ruled:

(a) 
The Defendant’s decisions to deny applicants/recipients are not supported by the totality of probative evidence in the record;

(b) 
The Defendant has wrongfully excluded otherwise qualified applicants/recipients from the MR/DD Waiver Program due to a diagnosis of mental illness; a disqualification not in policy and contrary to law.

(c) 
The Defendant’s hearing officers have relied on the testimony of the Department’s consultant as evidence over the claimant’s treating physician when the consultant has never seen the individual;

(d) 
The Defendant has wrongfully required claimants to demonstrate that they require/ receive twenty-four hour direct, eyes-on supervision, a disqualification not in policy.

11. Despite having been overruled by the Circuit Court on repeated occasions, the Defendant continues to deny eligibility to members of the class on the bases outlined in paragraphs eleven and twelve, and the Defendant’s hearing officers continue to uphold such denials.

12. The named Plaintiff, Shawn Shumbera, has been repeatedly subjected to the Defendant’s wrongful denials and failure to provide an impartial appeal process.

Named Plaintiff Shawn Shumbera
13. Medley class member – finding of mental retardation.  Shawn Shumbera is a twenty-seven year-old individual with mental retardation.  Mr. Shumbera is a Medley class member, pursuant to the decree entered by United States District Judge John T. Copenhaver, Jr. in Medley, et al. v. Ginsberg, et al., Civil Action No. 78-2099 CH, on October 8, 1981.  All Medley class members are entitled to receive all services set forth in their Individualized Program Plan (“IPP”) delivered in the least restrictive community setting (i.e. not institutionalized).  The class definition for Medley includes individuals with mental retardation (as defined by the West Virginia Code, Chapter 27, Article 1, Section 3) who were institutionalized for at least thirty (30) days prior to the age of twenty-three (23).   Accordingly, by definition, all Medley class members have been diagnosed with mental retardation during the developmental period.
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History of twenty-four years of delivery of MR Services.  

(a)
By the age of four years old, Mr. Shumbera was diagnosed with a mixed developmental and behavioral disorder and was already exhibiting moderate to severe deficits in social and adaptive behaviors.  Psychological testing administered at the age of four revealed that Shawn was functioning at approximately two years below his chronological age

(b)
Psychological testing administered to Mr. Shumbera at the age of fourteen yielded a full-scale I.Q. score of sixty-seven, confirming a diagnosis of mental retardation.  Mr. Shumbera was also diagnosed with a behavior disorder and visual and hearing impairments.

(c)
Prior to entering public school, Mr. Shumbera was identified as a special education student and participated in classes for students with special education needs and behavioral disorders.  Before reaching the age of eighteen, Mr. Shumbera received a number of placements and 

hospitalizations due to his mental retardation and behavioral disorders, including stays at Highland Hospital, Beckley Appalachian Regional Hospital, River Park Hospital, and the Barboursville School.  
(d)
At the age of eighteen,  while living at the Shawnee Hills Adult Living Center, Mr. Shumbera was first admitted to Mildred Mitchell Bateman State Hospital (“Bateman”) on a Mental Hygiene Petition filed by Shawnee Hills staff.  Mr. Shumbera remained at Bateman from December 1999 until January 2001.  After receiving a placement at Pressley Ridge Group Home in 2001, Mr. Shumbera was hospitalized at Bateman for brief stays on at least two additional occasions.  In November 2001, he was admitted to Bateman for a fourth time, where he has remained to this day.

(e)
During his nearly eight total years of hospitalization at Bateman, Shawn has undergone no fewer than six psychological evaluations, conducted by at least five different licensed psychologists.  Every evaluation completed during this time period has confirmed a diagnosis of mild mental retardation, manifested during the developmental period, with significant accompanying adaptive deficits.  Every evaluation completed during this time period recommends an ICF/MR level of care for Mr. Shumbera with aggressive training in basic life skills.

(f)
During his nearly eight total years of hospitalizations at Bateman, Mr. Shumbera has undergone numerous medical evaluations and repeatedly has been certified as ICF/MR eligible by licensed physicians.

14. Denial of MR/DD Waiver because of ancillary mental illness.  During his institutionalization, Mr. Shumbera has submitted applications for participation in the MR/DD Waiver Program.  Despite ample documentation of his eligibility, Mr. Shumbera has been denied participation in the MR/DD Waiver Program because he has been diagnosed with an ancillary mental illness.

15. Improper Institutionalization of Medley Class member.  Mr. Shumbera has been deemed eligible for discharge from Bateman if an appropriate placement and adequate community supports are arranged for him prior to his release. However, because he cannot obtain MR/DD Waiver Program services, he and his treatment team have been unable to satisfy the conditions of his discharge.  Consequently, with no supports in place and nowhere to go, Mr. Shumbera has been forced to remain institutionalized for six consecutive years, with no alternative means for returning to a less restrictive community placement.  His institutionalization is in violation of the Medley Order..

Details of Unlawful Denial
16. In or around September 2001, Mr. Shumbera submitted his application to the MR/DD Waiver Program.  The following documentation was submitted with Mr. Shumbera’s application in support of his eligibility for the program:

(a) 
8/20/01 Psychological:  MR diagnosis, eligible ABS scores and other supporting documents, ICF/MR certified;

(b) 
10/28/99 Psychological:  MR diagnosis, eligible ABS scores and other supporting documents, ICF/MR certified;

(c) 
10/01 Discharge bill from Bateman Hospital – MR diagnosis;

17. In or around January 2002, Mr. Shumbera received a denial letter, which requested additional information regarding his mental retardation diagnosis.
18. In or around February 2002, Mr. Shumbera received a second denial letter, in which the Defendant claimed Mr. Shumbera’s deficits were related to mental illness, not mental retardation.  and that his documentation did not support his eligibility.

19. In or around November 2002, Mr. Shumbera, while institutionalized at Bateman, reapplied to the MR/DD Waiver Program.  The following documentation was submitted with Mr. Shumbera’s application in support of his eligibility for the program:

(a) 
10/4/02 Medical evaluation --  MR diagnosis, ICF/MR certified;

(b) 
10/02/02  Psychological evaluation – MR Diagnosis, ABS scores support eligibility, ICF/MR certified;

20. In or around January 6 2003, Mr. Shumbera received a denial letter which stated his cognitive impairment and functional status and history are incompatible with eligibility.  Essentially, the Defendant denied him participation because his mental retardation is not “severe enough,” although such a requirement is not articulated in the eligibility criteria.
21. Mr. Shumbera appealed the decision and on January 9, 2004 an administrative hearing was held.  By decision dated February 5, 2004 the hearing officer upheld the denial, concluding, inter alia, that Mr. Shumbera’s limitations are related to his mental illness rather than his mental retardation.

22. In or around December 2006, Mr. Shumbera re-applied for the MR/DD Waiver Program. The following documentation was submitted in support of his eligibility:

(a) 
12/14/06 Psychological evaluation – MR diagnosis, ABS scores eligible, ICF/MR certified;

(b) 
3/21/06 – Medical evaluation --  MR diagnosis, ICF/MR certified.

23. In January 2007, Mr. Shumbera received a denial letter, which sought additional information documenting his diagnosis of mental retardation.  This information was sought despite Mr. Shumbera’s status as a Medley class member and despite the February 2004 finding of the hearing officer that Mr. Shumbera has an eligible diagnosis of mental retardation.  
24. Accordingly, Mr. Shumbera submitted a letter  detailing his history of mental retardation, along with the documentation requested by the Defendant.

25. In or around June 2007, Mr. Shumbera received a second denial, which stated he had failed to provide documentation of a mental retardation diagnosis, that mental illness was the cause of his deficits, and that Mr. Shumbera was not in need of ICF/MR active treatment.
Defendant’s Pattern and Practice of Denying Due Process to MR/DD Waiver Recipients/Applicants
Judy Lawrence
26. Hearing officer denial.  Judy Lawrence suffers from cerebral palsy and has been diagnosed with mild mental retardation.  Ms. Lawrence’s application to the Program was denied in September, 2002.  .  The Defendant contended that Ms. Lawrence had failed to demonstrate that she required twenty‑four hour direct, eyes-on supervision, and as such, she was not in need of an ICF/MR level of care.  The Defendant’s hearing officer agreed and upheld the decision.

27. Reversal.  Ms. Lawrence appealed the decision of the hearing office, and by Order dated May 17, 2004, the Circuit Court of Kanawha County overturned the hearing officer’s decision and granted her eligibility to the program.  In its Order, the Circuit Court concluded, among other things, as follows:

(a) 
Court Ruling - no requirement of twenty-four hour supervision in policy.  The Defendant erred in requiring the claimant to establish that she required twenty-four hour eyes-on supervision in order to be eligible for the Waiver Program.

(b) 
Court Ruling - hearing officer cannot rely on consultant who has not seen the claimant over the treating physician.  The Defendant’s hearing officer erred in relying on the testimony of the Defendant’s consultant over the testimony of treating physicians.

(c) 
In light of the evidence, the Court declared the Defendant’s denial of Ms. Lawrence’s application was “absurd and was not based on the totality of the probative evidence.” 

Kimberly Elliot
28. Hearing officer denial.  Kimberly Elliot has been diagnosed with schizoaffective disorder and mild mental retardation and was initially granted benefits under the MR/DD Waiver Program.  She was re-evaluated in December, 2002, and was terminated by the Defendant.  The Defendant contended that Ms. Elliot had failed to demonstrate her mental retardation was severe enough to gain eligibility to the Program.  The Defendant’s hearing officer agreed and upheld the decision.

29. Reversal.  Ms. Elliot appealed the decision of the hearing office, and by Order dated September 13, 2004, the Circuit Court of Kanawha County overturned the hearing officer’s decision and granted her eligibility to the program:

Court Ruling - no requirement in policy that mental retardation be severe.

Kimberly Fore
30. Hearing officer denial.  Kimberly Fore suffers from schizoaffective disorder and has been diagnosed with mild mental retardation.  She was denied access to the MR/DD Waiver Program by letter from th Defendant on February 1, 2002.  The defendant contended that Ms. Fore failed to establish she suffered from mental retardation, and that mental illness was the cause of her limitations.  The Defendant’s hearing officer agreed and affirmed Ms. Fore’s denial.

31. Reversal.  Ms. Fore appealed the decision of the hearing office, and by Order dated October 13, 2004, the Circuit Court of Kanawha County overturned the hearing officer’s decision and granted her eligibility to the program.  In its Order, the Circuit Court concluded, among other things, the following:

(a) 
Court Ruling - no requirement in policy that mental retardation be severe.  The Defendant and its hearing officer erred in requiring the claimant to establish a higher severity of mental retardation when the policy simply requires a diagnosis of mental retardation.

(b) 
Court Ruling - MI no reason to disqualify.  The Defendant and its hearing officer erred in excluding Ms. Fore from eligibility due to her mental illness.

Roberta Ogbouma
32. Hearing officer denial.  Roberta Ogbouma has been diagnosed with mild mental retardation, and suffers also from mental illnesses.  Ms. Ogbouma was initially found eligible for the Program in 2000, but upon reevaluation in 2003, the Defendant terminated her benefits.  The Defendant contended that Ms. Ogbouma had failed to demonstrate that her limitations were the result of her mental retardation, as opposed to her mental illness.  The Defendant’s hearing officer agreed and upheld the decision.

33. Reversal.  Ms. Ogbouma appealed the decision of the hearing office, and by Order dated March 22, 2005, the Circuit Court of Kanawha County overturned the hearing officer’s decision and granted her eligibility to the program.  In its Order, the Circuit Court concluded, among other things, the following:

(a)  
Court Ruling - MI no reason to disqualify.  The Defendant erred in excluding Ms. Ogbouma from the program due to her mental illness.

(b) 
Court Ruling - hearing officer cannot rely on consultant who has not seen claimant over treating physician and psychologist.  The Defendant’s hearing officer erred in relying on the testimony of the Defendant’s consultant over the testimony of treating physicians.

Anna Carper
34. Anna Carper suffers from schizoaffective disorder and permanent mild mental retardation.  Three separate psychologists have concluded she requires ICF/MR level of care.

35. Hearing officer denial.  By letter dated September 5, 2003, the Defendant informed Ms. Carper that she was denying Ms. Carper services under the MR/DD Waiver Program.  The Defendant stated the reason for the denial was that Ms. Carper’s limitations were attributable to her mental illness rather than her mental retardation.  Ms. Carper appealed the denial, and the Defendant’s hearing officer upheld the denial on November 17, 2004.  The hearing officer agreed that MS. Carper’s mental illness was the cause of her limitations and further concluded that Ms. Carper had not established she required an ICF/MR facility level of care.
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Reversal.  Ms. Carper appealed the hearing officer decision, and by Order dated October 13, 2005, the Circuit Court of Kanawha County overturned the hearing officer’s decision, and granted her eligibility to the program.

Ruling ‑ in effect ‑ ‑ hearing officer cannot rely on consultant who has not seen claimant over treating physician and psychologist..

Matthew Wines
36. Hearing officer denial.  Matthew Wines has been with mild mental retardation.  Mr. Wines’s application to the Program was denied in March, 2004. The Defendant contended that Mr. Wines had failed to demonstrate his condition substantially limited three or more life activities. The Defendant’s hearing officer agreed and upheld the decision.

37. (a)
Reversal.  Mr. Wines appealed the decision of the hearing office, and by Order dated December 12, 2005, the Circuit Court of Kanawha County overturned the hearing officer’s decision and granted him eligibility to the program.  

(b)
Court Ruling ‑ hearing officer cannot rely on consultant who has not seen claimant over the treating physician and psychologist.  In its Order, the Circuit Court concluded, among other things, the Defendant’s hearing officer erred in relying solely on the testimony of the Defendant’s consultant over the testimony of treating physicians.

Jonathan Green
38. Hearing officer denial.  Jonathan Green has been diagnosed with spina bifida, a related condition under the Manual.  Mr. Green’s application to the Program was denied in October, 2003. The Defendant contended that Mr. Green had failed to demonstrate his limitations manifested before the age of twenty-two years old.  The Defendant’s hearing officer agreed and upheld the decision.

39. (a)
Reversal.  Mr. Green appealed the decision of the hearing office, and by Order dated February 5, 2007,the Circuit Court of Kanawha County overturned the hearing officer’ s decision and found that Mr. Green is eligible for the Waiver Program.

(b)
Court Ruling - no requirement in policy that limitations manifest before age twenty-two.  In its Order, the Circuit Court concluded, among other things, that the Defendant erred in requiring the claimant to demonstrate that his limitations had manifested prior to the age of twenty-two.

Continued denial on grounds not in policy and failure to follow rulings of the Court.

Linda Judd
40. Hearing officer denial.  Linda Judd has been diagnosed with mild mental retardation and mental illnesses, borderline personality disorder and bipolar disorder.  After several years as a Waiver Program participant, Ms. Judd’s services were terminated in June, 2006.  The Defendant contended that Ms. Judd’s level of mental retardation was not “severe enough” and that she did not have substantial deficits in three of the six major life areas due to mental retardation.  The Defendant’s hearing officer agreed, holding that Ms. Judd’s mental retardation does not substantially limit her in three or more life areas.  The hearing officer pointed out in his decision that the Defendant’s consulting psychologist stated that Ms. Judd’s deficits are more related to mental illness than mental retardation.

41. (a) 
Reversal.  Ms. Judd appealed the decision of the hearing officer, and by Order dated June 26, 2007, the Circuit Court of Kanawha County overturned the hearing officer’s decision and found that Ms. Judd is eligible for the Waiver Program.   Among other things, the Court found as follows:

(b) 
Court Ruling: Hearing officer cannot rely on consultant who has not seen the claimant over the claimant’s treating physician, treating psychologist, and witnesses with direct knowledge.  The Court ruled that the Defendant’s consulting psychologist lacked credibility and was given undue weight by the hearing officer.  

(c)
 Court Ruling: MI is not reason to disqualify.  The Court ruled that a dual diagnosis of mental retardation and mental illness does not preclude participation in the Waiver Program, and that the Defendant offered no source or authority for the opinion that Ms. Judd’s deficits are caused by mental illness rather than mental retardation.

(d) 
The Director of the MR/DD Waiver Eligibility Program was approached about the twice denial of Judd on impermissible reasons and the fact that the Defendant’s consultant and hearing officer rubber stamp the Defendant’s decisions in the face of court orders to the contrary, and his response was, “The say what they are told to say.” 

42. Despite having the benefit of unfavorable rulings by the Circuit court over the past three years, the Defendant and her rubber‑stamping hearing officers continue to deny and terminate individuals for reasons the Circuit Court has held are improper.  


COUNT I – DENIAL OF DUE PROCESS
43. The Plaintiff incorporate the preceding paragraphs by reference.

44. The Plaintiff class members have a property interest in MR/DD Program benefits.

45. As described herein, the Defendant and its agents are not using articulated, ascertainable standards when they decide who is eligible for MR/DD Waiver Program benefits, in violation of the Due Process Clause of the West Virginia Constitution, article three, section ten.

46. As alleged herein, the Defendant has failed to provide a right of appeal to an impartial decision maker, in violation of the Due Process Clause of the West Virginia Constitution, article three, section ten by: a) failing to apply the standards of eligibility and b) failing to abide by the rulings/decisions of the appellate court.

47. Plaintiffs are suffering or are in danger of suffering irreparable harm.  Plaintiffs have no adequate remedy at law.

WHEREFORE, the Plaintiff respectfully requests the following relief:

(a)
The Court certify a Plaintiff class consisting of all applicants and recipients of West Virginia’s Medicaid MR/DD Waiver Program, and the Plaintiffs so moves;

(b)
The Court enjoin the Defendant from the use of this hearing process or procedures that do not comport with due process of law;

(c)
The Court enjoin the Defendant from terminating MR/DD Program benefits to any member of the Plaintiff class until such time as the Defendant’s practice and policy of terminating or denying MR/DD Program benefits comports with the requirements of due process of law, equal protection, and the West Virginia Human Rights Act;

(d)
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Program benefits, as hereinbefore alleged, denies the Plaintiff class equal protection under the law in violation of article three, section ten of the West Virginia Constitution;

(e)
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Program benefits, as hereinbefore alleged, discriminates against the Plaintiff class on basis of disability in violation of West Virginia Code section 5-11-9.

(f)
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Program benefits, as hereinbefore alleged, denies the Plaintiff class due process in violation of article three, section ten of the West Virginia Constitution;

(g)
Appropriate forward adjustment of benefits for the named Plaintiffs and other substantive relief; 

(h) 
Reasonable attorney’s fees and the costs of this litigation; and

(i) 
Such other relief as this Court deems equitable and just.


COUNT II – VIOLATION OF EQUAL PROTECTION
48. The Plaintiff incorporates paragraphs one through eleven by reference.

49. Article III, section 10 of the West Virginia Constitution incorporates the right to equal protection under the law.  See, e.g., Pauley v. Bailey, 74 W. Va. 167, 169 n.2, 324 S.E.2d 128, 130 n.2 (1989).

50. Individuals with mental disabilities are a legislative classification, constituting a suspect class of individuals.

51. The Defendant has discriminated against individuals with mental illness by denying them benefits for which they are qualified due to their mental disabilities.

52. The Defendant’s adverse decisions are not substantially related to an important governmental interest.

53. The Defendant’s adverse decisions, as alleged above, deprive the Plaintiffs of equal protection under the law, in violation of the West Virginia Constitution.

COUNT III – VIOLATION OF THE WEST VIRGINIA HUMAN RIGHTS ACT
54. The Plaintiff incorporates paragraphs seventeen by reference.

55. The named Plaintiff, Shawn Shumbera, suffers from, and has record of, mental impairments which substantially limit one or more of his major life activities.

56. In administrating the MR/DD program as alleged herein, the Defendant discriminated against the Plaintiff class in the pursuit of benefits from the MR/DD program, and/or in the terms, conditions, or privileges of the MR/DD program.

57. The Defendant has withheld from the Plaintiff class directly or indirectly accommodations, advantages, facilities, privileges and/or services from the MR/DD program because of their mental disabilities.

WHEREFORE, the Plaintiffs respectfully request the following relief:

(a)  
The Court certify a Plaintiff class consisting of all applicants and recipients of West Virginia’s MR/DD Medicaid Waiver Program, and the Plaintiff so moves;

(b) 
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Waiver benefits, as hereinbefore alleged, denies the Plaintiff class due process in violation of the West Virginia Constitution;

(c) 
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Waiver benefits, as hereinbefore alleged, denies the Plaintiff class equal protection under the law in violation of the West Virginia Constitution;

(d) 
The Court declare that the Defendant’s practice and policy of terminating or denying MR/DD Waiver benefits, as hereinbefore alleged, discriminates against individuals suffering from mental disability in violation of the West Virginia Human Rights Act;

(e) 
The Court enjoin the Defendant from terminating MR/DD Waiver benefits to any member of the Plaintiff class until such time as the Defendant’s practice and policy of terminating or denying MR/DD Waiver benefits comports with the requirements of due process, equal protection, and the West Virginia Human Rights Act;

(f) 
Appropriate forward adjustment of benefits for the named Plaintiff and other substantive relief; 

(g) 
Reasonable attorney’s fees and the costs of this litigation; and

(h) 
Such other relief as this Court deems equitable and just.


THE PLAINTIFFS DEMAND TRIAL BY JURY ON ALL ISSUES SO TRIABLE.
Respectfully Submitted,

SHAWN SHUMBERA, on behalf of a class 






of individuals similarly situated,

By Counsel.
                                    ______________
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