STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY
| | BRANCH 2 |

LISA SOMMERFELD; et al.,
| Plainffs, .
v. S |  CaseNo. 03-CV-1827
JAMES DOYLE, et al,,

Defendants.

- CLASS ACTION SETTLEMENT AGREEMENT

The parties desire to resolve this litigation challenging the Febrnary' 2t)03 decision to |
downsize the Long-Term ‘ Care Program at the Northern Wisconsin Center (“NWC”)
expeditiously and economically. They do so in light of the evidence of record and their
respective assessments of the likelihood that defendants or plaintiffs would preyail if this case
- were litigated to completion. Each side believes that the terms of this settlement, if approved by
' the ‘Court represent a reasonable and appropriate resolution of the claims in dispute.

WHEREFORE the part1es agree to the followmg terms and cond1tlons

1. The purpose of the Long-Term Care Program at NWC is to prov1de services
needed by developmentally disabled citizens of this state that are otherwise unavaﬂable to them
and to return those persons to the community when their needs can be met at the local level.”
Wis. Stat. § 51.06(1). | |

2. The NWC is certified as an Intermediate Care Facility for the Mentally Retarded
(“ICF/MR”) in accordance with the Social Security Act, 42 U.S.C. § 1396, ef seq. The NWC

residents who participate in the Long-Term Care Program are certified Medicaid recipients and



are eligibié for ICF/MR café. The claés represented by the named plaintiffs in this case consiéts :
of a11 developmentally disabled persons rece1v1né long-term care treatment from the NWC in the
Long—-Term Care Program on September 12, 2003, who have not opted out (herelnafter referred
to as ‘,‘.Class Members”).  Each Class Member has been protectively placed pursuant to court”
" order and has é guardian.appointe'd pursuant to state law. |

3. The State of Wisconsin participateé in a federally approved.waiver program
known os the “Commuxlify ‘Integration Program” (“CIP”), which Apermits developmentally
| disabled Medicaid recipients like the Class Members to transfer from ICF/MR care to
community settingsl Each Class Member :from a non-Family Cére count.y1 is eligible to;
participate in the CIP- lA Program. As a condition of its CIP. home and commumty—based.
| ‘waivers, the Department of Health and Famlly Serv1ces (“DHFS” together with Govemor
Doyle and Secretary Nelson, the “State Defendants”)» »prov1dAes each quahfymg Medicaid
recipient “the choice of either institutional or home and communify-based services.” 42 CFR.
§441.302(d){2). If the Medicaid recipient is legally ,incor"npetAent to make the choice, the
recipient’s guardian will make the ohoice for him ot her subject to the ultimate authdrity of the
' Chapter 55 court. Participation in CIP is voluntary, subject to the ultimate authority . of the
Chapter 55 court. | |

4.  DHFS and the counties re'sponsible. for Class Members, or fof Class Mombers
fr,ovaamily Care; counties,vtheir CMOs, have an affirmative obligation under federal and state
law to explore for each Class Member whether'there exists a less restrictive placement with -

services appropriate to meet the Class Member’s needs.

!Class members from Family Care counties who enroll i in Family Care upon discharge
from NWC receive Family Care program dollars flowing through their Care Management
Organizations (“CMOs™).



5; | The: relecation process presently underway for Class Members offers ' an
opportunity for DHFS, NWC, the counties, the CMOs for Family Care members and the
guardians} to investigate and determine whether each Cless Member can be adequately served in |
a _lesser restrictive setting. |

6.  DHFS will proceed With -relocation- planning and precessing' for Class Members
consistent with the law and .a's'has‘ occnrred thronghout the .current downsizing of the NWC
Long-Term Cere Program. Plaintiffe acknowledge that DHFS 1s proceeding towards the closute
of iﬁe Long-Term Care Program at NWC. The Long-Term Care Program at NWC will close as
eXpeditieIisly as possible, consistent with the heelth and safety of its ;‘esidents. For planning and
other purposes DHFS has identified December 31, 2004, as the target date for relocatingl all
Class Members. To ensure safety and encourege new- plaeements, the State of Wisconsin )
significantly increased funding for the CIP-1A program, Whicn ‘enhances oiaportunitiés for -
placing Class Membere in the community. Class'Mernbers will be relocated to placements in the
communityA or another ICF/MR in accordance with their guardian’s wishes, subject to the
-authority of their respecﬁve Chapter 55 courts. |

7. . DHFS'has coneluded that it Will not be feasible to relocate all residents in the
Ldng;Term Care Program by December 31, 2004.

3. ‘ The Legislature has authorized funding for un to 20 long-term cere beds at NWC
through June 30, 2005, for residents of the Long-Term Care Program, which includes the Class
Members, and for whom, by reason of the'complexities of their disabilities and the availability of
eltemate and appropriate placements and services to meet their needs, additional planning time
and efforts are necessary.

9. If necessary to complete relocation of Class Members safely, appropriately and



- accordjﬁg to law, defendants will continue funding and céré for them at.NWC through June 30,
2005, and, if necessary, will seek continued funding in the 2005-07 biennial budget éycle to care
for them in a manner that provides for them safely, appropriately and according to law. This-
paragraph shall r_1§t be construed as an open-ended commitment to maintaining Ioﬁg-term \care

! services at NWC in the 2005-07 bienﬁium.

v 10.. The guardians of thé Class Members agree to work with NWC and DHFS stgff as
well as the staff of the respective county human services organizations, CMOs and prosi;)ectix}e
providers, including, but not limited to, the following:

| a. Guardians agree not to unreasbnably withhold consent to the sharing of
confidential information that would enable couhty_ staff, CMO staff .and prospective
providers, as they have been doing thus far, to conduct compréhensive assessments and

: evaluétionsi of th¢ ﬁeeds of each Class Member and to deVeipp api;ropﬁate placement

° plans that provide for those services and placements fhat are consistent Wlth the needs of
each Class Merﬁber and with the legal requirement that each Class Mémber be placed in
the least restrictive setting consistent with his or hér needs. |

| b. It is not unreasonable for guafdians to refuse to sign conserﬁ forms that do not

specify the person whose confidential information is to be provided and the entity to

' which the cohﬁdential ihformation is to be provided.

c. Gua:rciians who have not pre\.}iously‘consented to release of confidential
information about a Class Member for assessment and relocation planning purposes, or
who -héve vx;ithdrawn previous consents to releasg of confidential information about a
Ciass Member for assessrﬁent and relocation planning purposes, will be provided

compléted consent forms for release of confidential information. The guardians will be




asked to sivgn and return thoss consent forms for release of conﬁdential information vg‘pout
the Class 'Mémber for assessment and relocation planning purposes witﬁin thirty days of
court approslal of this settlement ageeﬁent ppless consent is reasonably withheld
pursuant to Paraglaph 10.b. All guardians w111 be asked to sxgn any additional requested
: consent forms f01 1elease of confidential 1nformat10n about a - Class Member for
assessment and relosat1op planning purposes w1th1n ten days of recelpt of Aany such
additional forms, upless consent is reasoﬁably withheld pursuant to Psragraphs 10.a. and
10.b. Plaintiffs’ counsel will use their best efforts to persuade fhs guardians to sign all
req‘uésted consent forms for release of confidential information about a Class Member for
assessment and reiocation planning purposes.
| d. Guardians wﬂl work cooperatively wnh staff from NWC and DHFS, the
respectisfe counties and prospective.providers to resolve any issues that arise throughsut
the planning process, including the specific prpvisions of a proposed plan. |
| e. Gusrdians agree an to unreasonably withhold consent to suitable relocation.
plans for Ciass Members, but do not waive their state, federal and constitutional rights. |
11. DHFS and NWC staff agree to continue to’ worlp with the guardians of the Class
Members as they have been doing thﬁs far, including, but not linﬁited to, the following:
| ‘a. DHFS agrees that NWC staff will exsrsisé prsféssiohal judgment throughouf
the planning process for each Class Member, consistent with the provisions.of applicable
law .a.md as has occurred thropghout the current downsizing of ‘the NWC Long-Term Care
Program. |
b. DHFS and NWC staff will continue to work cooperatively with gﬁa.rdians and

with staff from each respective county or CMO and prdspective providers to ensure that



the health, ‘safefy and welfare of each Class Memoer is protected, oonsistent Withbthe
provisions of applicalole law and as has ocourred throoghouf the current downsi;ing of -
the NWC Long-Term Care Progfgm. |
" ¢. DHFS and NWC staff 'Will work with the Counﬁés in considering alternato
‘ ICF/MR plaoenients for Class Members when desired by their guardians, consistent with
the provisions of applicable law and as has occurred throughout the current do%sizi11g
of the NWC Lohg;Term Care Progfam. |
12. If, despite the efforts made under Paragraphs'll() and 11, agreement cannot be
reached on the terms of a suitable plan for the placement of the Class Member, then fhe parties, -
counties and CMOs may proceed in accordance with the provisions of Wis. Stat. cﬁ. 55.
Guardians inay also present any claimed violations of Paragraph 11 in accordance with. the .
pfovisiohs of Wis. Stat. ch. 55 or other applicable law.
13, This agreement is a full, ﬁn,alAand complete compromise and s_ettlémént of claiﬁs,

doubtful and disputed as to the quéstions of liability, damage and remedy, and is not to be

‘construed as an admission of liability by any of the State Defendants, their agents or their

employees. The parties acknowledge that the Court conducted a three day hearing in this case.
The parties further acknowledge that a trial will not take place because of this setﬂement. The
plaintiffs acknowledge that no State Defendant, or employee, including Gove_rnor Doyle and

Secretary Nelson, has violated the rights of any Class Member. The plaintiffs also acknowledge

that no class member has been transferred to non-ICF/MR care absent guafdian consent.

* Defendants acknowledge that the Court ordered that no Class Member be placed in a community ‘

setting absent guardian consent or court order.

14. Defendants agree as follows:



a. Within ten days after approval of this Settlement Agreement, the State
Defendants will provide p'laintiffs counsel with the Individual Service Plan, CIP Plan or

Family Care Individual Service Plan and 30 Day Review for all Class Members

 transferred to date for whom this 1nformat10n has not been previously p1ov1ded

- b. With respect to all future transfers of Class Members the State Defendants
will provrde p1a1nt1ffs counsel or agent with the Individual Selvrce Plan and CIP Plan

upon recelpt by the Community Integrat1on Specialists for each Class Member prior to the

! 8
~ Class Member’s transfer from NWC. Plaintiffs’ counsel or agent will be afforded the

‘opportunity to submit written comments on the terms of the relocation plans, provided that

no transfer will be delayed or postponed in order for plaintiffs’ counsel or agent to submit
written comruents. ‘The Class Members and their guardians retain their existing rights
under Chapter 55 for court revieu/ of placement plan's, and ‘no new rights of review or
procedure are created by this provision. The State Defen;darrts will. provide plaintiffs’
counsel or agent with the 30 Day Review cempleted after the placement.

c. The applicability of sub. b. is subject to the decisiorl of each guardian for a
Class Member Whether' to continue to consent to plaintiffs' attorneys receiving th'e.
documents identified in sub. b. A jointl3; prepared_ letter and form advrsing Class
Members' guardians ot" this opportunity to withdraw consent will be provided to tlre
guardians by the State Defendants. The State Defendants will not be required to comply
with sub. b. for any Class Member whose guardian notifies the State‘Defenda'nts in
writing by August 1, 2004, or sixty (60) days followmg the hearing on this Agreement

whichever is later, of that guardian’s W1thdrawn consent to plaintiffs’ attorneys receiving

~ the documents identified in sub. b.



15.  Plaintiffs’ counsel will cause this case to be dismissed with prejudice, subject to
¢ourt approval. The Court will retain jurisdiction for 30 days after the final relocation of Class

Members solély for purposes of enforcing Paragraphs 14.a. and 14.b. and the guardian. consent

requirements of Paragraphs 10.a., 10.b. and 10.c., of this Agreement.

16.  This Settlement Agreement resulted from the drafting and participaﬁon of all
parties, and no presumption in favor of or against any-party is to be accorded in any subsequent

application or interpretation.



FOR PLAINTIFFS:

Ny | ‘ 4 e % (%’;Q?}L

KURT C. KOBELT

FOR STATE DEFENDANTS:

DatedW /ZJszL/ B Mié @M

PAUL L. BARNETT

Dated: 6///2/0‘/ B , /%% g/gé/n/é_

MARY E. BURKE

FOR INTERVENORS:

Dated: 5/ [ ‘I,/ 01{

MITCHELL HAGORIAN

APPROVED:

'Dated: &2({%15{——23 LQOL/

HONORA%?% MAR%ANN SUMI



